
RESOLUTION 2023 - 61 

A RESOLUTION TO AMEND THE POTTER RANCH CONSERVATION EASMENT 

WHEREAS, pursuant to Resolution 2008-97, in November 2008, voters in Lewis and Clark 
County, Montana, approved the Land, Water and Wildlife bond measure, a $10 million general 
obligation bond measure for protecting drinking water sources and ground water quality; 
protecting water quality in and along rivers and streams; conserving working farm, ranch and 
forest lands; protecting wildlife areas; preserving open lands and natural areas; providing for 
recreation; and managing growth and development; and 

WHEREAS, the primary purpose of the Open Lands Program is to conserve resources on 
private lands in Lewis and Clark County that fulfill the objectives of the bond measure; and 

WHEREAS, funds generated by sales of these bonds are distributed through the County's Open 
Lands Program; and 

WHEREAS, the County's Open Lands Program has received and processed an application for 
Open Lands funding from the Prickly Pear Land Trust on behalf of the property owner, Douglas 
and Rhonda Potter; and 

WHEREAS, in this project, referred to as the Potter Ranch Conservation Easement, Prickly 
Pear Land Trust as described in Exhibit "B"; and 

WHEREAS, the Potter Ranch Conservation Easement (Doc. No. 3362388) was approved for 
funding in the amount of $1,037,00.00 by the Board of County Commissioners on August 13th, 
2020 via Resolution 2020-63; and 

WHEREAS, the Potter Ranch Conservation Easement (Doc. No. 3362388) Clause 15 
"Amendment" allows for the amendment to or modification of the Conservation Easement; and 

WHEREAS, the Applicant (Prickly Pear Land Trust, Douglas and Rhonda Potter) submitted a 
Request to Amend the Potter Ranch Conservation Easement Clause 16 Extinguishment; and 

WHEREAS, the Board of County Commissioners held a Public Hearing on July 18, 2023; and 

WHEREAS, the Proposed Amendment (Exhibit B) meets the Amendment Clause 15 approval 
criteria: (1) no adverse impacts on conservation values and (2) no private inurement or financial 
benefit back to the landowner. 

NOW, THERFORE, BE IT RESOLVED by the Board of County Commissioners: 

1. To approve the Potter Ranch Conservation Easement Amendment. 
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PASSED AND APPROVED BY THE BOARD OF COUNTY COMMISSIONERS on this 18th 
Day of July, 2023. 

Attachments: Exhibit - A Boundary Map 

LEWIS AND CLARK COUNTY 
BOARD OF COMMISSIONERS 

~Plr 
Tom Rolfe, Chair 

Exhibit - B Conservation Easement Amendment 
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Exhibit A: Boundary Map 
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Exhibit A: Boundary Map 

After recording, pleMe return to: 
Prickly Pear Land T ~t 

40 W. Lawrence St., Ste. A 
Helena, MT 59601 

AMENDMENT OF DEED Of/CONSERVATION EASEMENT 
[Safe 1-Iarbor Provisions plll'Suant to IllS Notice 2023-30} 

Thfa AMENDMENT OF DEED OF CONSERV ATlON EASEMENT (the "Amtndmtctt") is 
cntet'&d into this day of July, 2023 by and between the following: Douglas C. Potter and 
Ronda M Potter, whose address is 6192 Matr Swf'Rd., East Helena, MT 59635 ("GnlDtor"); 
and Priclcly Pent Land Tru.~t. a Montana non-profit corporation whose address is 40 W. 
Lawrence St. Suite A, Helena. MT 59601 ("'GrllDtee"). The Granter and Grantee are 
collecrively referred to herein as the "Parties." 

RECITALS 

A. Grantor is the owner of certain real property located in Lewis 1111d Clark County and 
Broadwater County, Montana. consisting of approximately 3,109 acres, and as more 
paJticularly described on Exhibit A attached hereto and incorporated herein by this reference 
(the "Property"); and 

B. Grantor gninted to Grantee a Deed of Conservation Easement, executed on September I 0, 
2020, and recorded on September l 0, 202,0 in Book M57, Page 7530, as Document No. 
3362388, records-of Lewis and CIMk CoLmty, Mont:ana.; and recorded on S~tembcc 11, 2020 
ln Book 212, Page 541, as Document o. l8682S, rcwrds ofBroadwa:ter County, Montana 
(referred to herern as the "Original Cousovatlo11 Easement"'), wbicb placed certain 
restrictions on the Property for the purpose of preserving and pmtecnng tbe Property's 
significant conservation values, as more fully described in the Original Conservation 
Easement The Original Conservation Easement, together with the modifications made by 
th.is Amendment. are referred to coUectively herein as !he "Amend.td Con.suvatioo 
Easement"; and 

C. Gran.tor cla1med a charitable t.ax deducuon in relation to the donanon of the Onginal 
Conservation Easement to Grantee. On December 29, 2022, Lh~ United States Congres.~ 
pa.c;scd the SECURE 2.0 Act, Section 605 d)(l) of whicb directed the Internal Revenue 
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Service (the "lRS'') to publish safe harbor deed language for certain clauses in conservation 
CU..'iCillllnts that have been challenged by the IRS ln recent audits and litigation . The IRS 
complied with this congressional directive by issuing Notice 2023-30 on April 24, 202.3 (the 
"Notice"). which contains two safe harbor pmvisions, one concerning a coosecvation 
easement's "Extinguishment Clause" and one C()flceming a conservation easement's 
"Boundwy Linc AdjuStment Clause," 1f any (collectively, the "Safe Batrbor Provisions''}. 
The Notice provides the exact language for the Safe Harbor Provisions. Until July 24 2023, 
if donors elect to do so, donors of consetvation eareruents are permitted to amend their 
conservation eir;ements to ind ude the Safes Harbor Provision~; !llld 

D. Granter and Grantee wish to amend the Original Consea-va!ion Easement to include the Safe 
Harbor PrQVision for the Extinguisliment Clause; and 

E. Tne amendment or lhe Original Cons,erv.aaon Easement is consistent with the policy of tl\c 
Open-Space Land and Volunwy Conservation f.asemoot Ad, as provided at Montana Code 
Aru,ot.aled, §§ 7~101 lo -212 (2021); and 

F. Section I .S of the Original Conservation Easement permits amendment of the Ongmal 
Conservation Easement under certain conditions. and 1he Parties acknowledge and agree that 
the amendments m forth hersin arc consistent wilh those con<li!JOns and are therefore 
permitted, as set forth more particularly in Section 4 below. 

NOW, THEREFORE, for good and valuable oonside:ration, including the mutual 
promises and covenants conrained her~in, and ln further consideration of the mi1rual promises 
a.nd covenants contained m the OngioaJ Conservation Easement, Gtantor and Grantee hereby 
amend the Original Conservation Easement as follows: 

I. Incorporation of Recitals. The Parties l!gree that· the foregoing Recitals are true and 
accurate and are incorporated imo the terms and conditions of the ,\m~ded Conservatio.n 
Easement by th-is reference. 

2. Purpose of AmendmcnL The sole purpose of this Amendmem is 10 amend the Original 
Conservation Easement to include the Safe Harbor Provisions. This Amend.meut does not modify 
any of the terms and provisions, or any of the Partie!;' rights, remedies, or obligations, set forth in 
the Original Conservation Ea:!ement, except for the purpose of adding the Safe Harbor 
Provisions and deleting any terms of the Original Cooseivation Easement that confl ict with the 
Safe Harbor Provisjons. 

3. -Amendmeul3 to OrigblaJ Conservation E1u:5rospt, The Original Conservation 
Easement is hereby amended 11..~ fol lows: 

a. Safe Harhor Provision: Extingui~hment Clause. Notwithstanding any other provisioos of 
the Original Conservation Easement, the Amended Conservation Easement can be 
e,ctingui.shed in whole or in part only as providbd as follows: 
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Pursuant to Notice 2023-30, Grantor and Grantee agree that, if a subsequent 
unexpected change in the conditions surrounding the property that is the subject of 
a donation of the perpetual conservation restriction renders impossible OJ 

impractical the continued use of the property for the oonscrvation purposes, the 
conservation pwpose can nonetheless be treated as protected in perpetuity if (1) the 
resttictions are extinguished by judicial proceeding imd (2) all ofGnuitee's portion 
of the proceeds (as determined below) from a subsequent sale or exchange of the 
property are used by Grantee in a manner consistent with the conservation purpooes 
of the original contribution . 

Grantor and Grantee agree tha.t the dorumon of the Pellletual conservation 
restriction gives rise to a property right, immediately vested in Grantee, with a fair 
market value that is st least equal to the proportiona.ie value that the perpetual 
conservation restnction, Ill the time of the gift, bears to the fair market value of the: 
property as a whole at tliat time. The proportionate value of Grantee's property 
rights remains constant !.uch that if a subsequent sale, exchange, or involuntary 
conversion of the subject property occurs, Grantee is entitled to a portion of the 
proceeds at least e<JUal ro that proportionare value of the perpetual conservation 
restriction, unless state law providC3 that Gntntor is entitled to the full proceeds 
from the conversion 'Without regard to the terms of the prior pel'petUal conservation 
restncttmi. 

4. Co11simncv with Amen.dnu!l1t Provision of Original Consena.tion Easement. Section 
15 of the Original Co11Scrva.tion Easement pem1its .amendments of tho Original Con~ervation 
Easement if the requiraments in tha1 paragraph a.re saihfo:d.. The Partii:s acknowledge and agree 
that each amendment individually and the amendmen'ts coJJectively are consistent '1rith the 
requirements of Section 15 of the Original Con!iel'V!ltion Easiement. 

5. lyrtifisatinn of Or_iginal CoruienrAtion E&SAlment. Aside from the amendments 
enumerated in Section 3, above, this Amended Conservation Easement does not effect any 01h1.,-r 
changes to the Original Conservation Easement. The Parties re!."tllte and reaff'trm all of the 1e1ms 

and conditions and all of the Parties' rights, remedies, and obligations as set forth in the Original 
Conservation Easement., except as expressly amefldod herein . Nothing in this Amended 
Conservation Easement ghall be interpreted to eir.tinguish, modify, change, alter, remove, revoke, 
or otherwise amend the terms and conditions of the Original Con~crva:ti.cm F.asement, except as 
expressly stnted herein. 

6. lntegrlltioo of Amendment and Original Consgvation pement The Parties intend 
that the tenns and conditions set forth in this A.mended Om.$ervation Easement and in !he 
Original Conse:rvation Easement will be fully integrated and shall be interpreted, construed, and 
enforced as one Amended Conservation Easement only. Any roforences in the Original 
Conservation Easement to the "EB51lmcnt" shall be interpretoo. to refer to the Original 
Conservation Easement and this Amended Conservation Easement. 
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1. 

a. Effecrjn: Oaje. The provbions of this Amendment shall be treated as effecove, for 
purposes of ~170 of the Internal Revenue Code, §605(d)(2) of the SECURE l.O Act. and 
Seotion 3 .0 1(2) of the otice, 83 of the date on which the Original Conservation 
Ea.sen:ient was originally recorded in the office of !he Clerk and Recorder of Lewis and 
Clark Coumy and Broadwater County, Momana {1be "Effective Date"). For pul]')Oses of 
detennining priority of recorded thir~rty rights in and to the Property, this Amended 
Conservation Easement relates back to the Effective Date. 

b. Goveming,La:w. This Agreement shall be construed in ac:c:ordanc:c with the laws of the 
State of Montana and the United Statas of America. 

c. Recording, The P3{1jes hall record this Ameodment in the office of the Clerk and 
Rooorder of Lewis and Clark County and Broadwater County, Montana. following full 
execution and acknowledgment by the parties. 

d Binding Effuet. The covenants, terms, conditions, and remictJons of thi.s Amended 
Conservation Easement shall be binding upon, and inure to the benefit of, the Parties and 
their successors and assigns and shall continue as a servitude running in perpetuity with 
title to the Property. 

e. Definitions: Headings. Any initially c.apit-alized words not defined ruuein shall have the 
meanings giveri to such term.<; in the Original Conservation Easement. The headings, 
titles, and subtitles herean have been inserted solely for convenient reference an<i snall be 
ignored in its construction 

f. Severance. Should any portion of this Amended Conservation Easement be declared 
invalid and unenforceable, then such portion shall be deemed to be se,wed from this 
iostrument and sh.all not affect !he remainder of this Amended Conservation Easement 

g. Entjrc . l!rccmcnt, This Amendment, together with the Original Conservation Easement, 
coristitute the entire agreement among the partias herero with respect to the subjoct matter 
hcm:of. This Amended Con511.!l'V8tion Easement supersedes alf prior and contemporaneous 
oral and written agreements and disc1.1Ssions with respect to the subject matter hereof 

h. Counterparts. lb.is Amendment may be executed in counterparts, each of which shall be 
deemod an original, and all of which, when taken together, shall constitute one fully 
executed agreement 

IN Wl'INESS WHEREOF, the Parties have hereunto set their hands. 

[Signature Pages Follow] 
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Graatee: 

PRICKLY PEAR LAND TRUST, INC. 
a Montana oon-profit oorporation 

By~IA--, 
~w 
Executive Director 

STATE OF MONTANA 

ACKNOWLEDGMENT 

' : ,,. 
County of Lev,~ ! t~•~K. 

~ ... 
This instrument was signed and acknowledged before me on the _!L day of July, 2023, by 
Mary Hollow as Bxecutiv~ Director of Prickly Pear Land Trust. Inc., a Montana non..protit 
corporation. 

lN WITNESS WHEREOF, I have b.ereunto set my hlmd and a..ffix.ed my official !e81 lhe day and 
year first above writtm. 

Notary Signature: !1k-4.J ,£k';e £.k._ 
Noury Public for Che State of Montana 

(NOTARJAL SEAL) 
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Grantor: 

ACKNOWLEDGMENT 

STATE OF MONTANA ) 
: SS,. 

County of LIN) ·c, :sf Cl~ ) 

This instrument was signed and acknowledged before me on the 11.. t'-1 day of July, 2023, by 
Douglas C. Potter. 

IN WITNESS WHEREOF, I have hereunto set my hand aod affixed my official seal the day and 
year fim above written. 

Notary Signature: ~ ,)J, .h-= 
Notary Public for the State of Montan.a 

(NOT ARIAL SEAL) 

ACKNOWLEDGMENT 

STAlE OF MONTANA ) 
: ss. 

Coonty of 1--twi · .s ./- GI wk.. ) 

This instrument was signed and aclmowledged before me on the 
Ronda M Potter. 
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Exhibit A 
Description of the Property 

All that certain real estate s.i.rua.ted in Lewis !l!lld Clark and Broadwater Counties, Montana, 
consisting of 3,109 acres, more or less, more particularly described ti follows: 

PARCEL l: 
Government Lots 1 and 2 and the El/2 of the NWl/4 of Section 19, Township 10 North, Range 1 
West. P.MM .• Lewis and Clark Cotinty, Montana (Deed Reference - Book 218 of Deeds, Page 
287) 
Less and ~pting therefrom the fol lowing parcels: Lots 1 and 2 of Harms Minor Subdivision as 
shown on Plat filed under Document No. 3013656 AND that certain tract described in Book 261 
of Deeds, Page 183. 

PARCEI.. 2: 
The El/2 of Section 19, Townsb.ip 10 North,'Itange 1 West, P.MM, Lewis and Clark County, 
Montana. (Deed Reforerice - Book Ml 1, Page 4976) 

PARCEL 3: 
The Nl/2, SWl/4, Governmmt Leri$ 2 and 4 and SW1/4SE1/4 of Section 20, Township 10 
North, Range 1 West, P.MM, Lewis and Clark Co1.111ty, Montana (Deed Reference - Book 
Ml 1, Page 4976) 
Less and excepting therefrom: The Lilley Lode MS 117077. 

PARCEL 4: 
The SEl/4SElt'4 of Section 20, Township 10 North, Range I West, P.M..M., Lewis and Clan 
County, Montana, (Deed Ref'erence - Book M5, Page 6900) 

PARCELS: 
The Wl/2NW1/4 and the J:1.-Wl/4SW1/4 of Section 21, Township 10 North, Range I West, 
P.M.M, Lewis and Clark Coimty, Montana. 
(Deed Reference -- Book Ml I, Page 4976) 

PARCEL 6: 
The SI/2SWI/4 of Section 21, Township IO North, Range I West, P.MM, Lewis 1111.d Clark 
County, Montana (Deed Reference - Book M5, Page 6900) 

PARCEL 7: 
The NWl/4, NlnsWl/4, SWl /4NEl/4 and the NW1/4SE1/4 of SectiQll 2~, ToW!1.5hip 10 NQrtb, 
Ran8e l West, P M.M., Lewis and Clark County, J\,J.ontana. (Deed Reference- Book MS, Page 
6900) 

PARCEI.. S: 
The SW1/4SWI/4 of Section 28, Township IO North, Range I West, P MM, Lewis and Clark 
Cowily, Montana. (Deed Reference - Book 289 of Deeds, Page 738) 
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PARCEL 9: 
lhe SE1/4SW1/4 of Section 28, Township 10 North, Range I West, P.M.M, Lewis and Clark 
County. Montana. (Deed Rcfurt.-'lloc - Book 1 8:5 of Deeds, Page 144) 

PARCEL 10: 
The NEl/4, Nl/2NWr/4, Nl/2SE1/4, N1/2Nl/2SE1/4NW1/4 and the SW1/4NW1/4 of Section 
29, Township 10 North, Rang-e 1 Wi:st, P.M.M., Lewis and Clark County, Monwia. (Deed 
Reference - Book MS, Page 6900) 

PARCEL 11: 
The SE1/4SE1/4 of Section 29, Township 10 Norih, Rangel West, P.MM., Lewi!! and Clark 
County, Montana. (Deed Reference - Book 289 of Deeds, Page 738) 

PARCEL 12: 
The Nl/2NE1/4 and the SE1/4NEl/4 of Section 30, Township lONorth, Range I West, P.M.M., 
Lewis and Clark County, Montana. 
(Deed Reference - Book MS, Pa,ge 6900) 

PARCEL l3: 
The Nl/2SW1/4, Wl/2SEl/4, NE1/4NE1/4, Wl/2NE1/4 and the NWl/4 of Suction 32, 
Township IO North, Rangel West, PM..M., Lewis and Clark County, l\,fontana (Deed 
Reference - Book 189 of Deeds, Page 456) 

PARCEL 14: 
The El/2SEl/4 of Section 32, Township 10 Norrh., Range 1 West, P.M.M., Lewis and Clark 
County, Montana. (Deed Refel'enee - Book 185 of Deeds, Page 144) 

PARCEL 15: 
The Sl/2SWI/4 of Section 32, ToVl'Tlship IO North, Range l West, P.MM, Lewis snd Clark 
County, Montana (Deed Refererice ~ Book 289 of Deeds, Page 738) 

PARCEL 16: 
The Wl/2NWl/4 of Section 33, Township 10 North, Range l West. P.MM, Lewis and Clark 
County, Montana (Deed Reference - Book 289 of Deeds., Page 738) 

PARCEL 17: 
The NEl/4NW1/4 of Section 33, Township lO North. Range 1 West, P..MM, Lewis and Clark 
County, Montsna (Deed Reforence-Book 185 of Deeds, Page 144) 

PARCEL 18: 
All of Government Lot 4 and that portion of Government Lot 3, more particularly described as 
follows: 
Commencing at the Northwest comer of said Lot 3 and nmning thence east to lhe Northeast 
comer of said Lot, thence running Southwesterly to the So·u:thwe&-t comer of Lot 3, thence North 
to the place ofbesi.nning Both Lots being located in Section 5, To,wship 9 North., Range I 
West, P.MM Lewis and ClaTk County, Montana. 
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(Deed Reference - Book 289 of Doods, Page 738) 

PARCEL 19: 
Government Lot I in Section 6, Township 9 North, Range I West, PM_M,, Lewis and Clark 
County, Montana. (Deed Refornnce - B-00k 289 of Deeds, Piige 738) 

PARCEL 20: 
The SW l/4NW1/4 and tha! portiou of the SW1/4SE1/4NW1/4 being more par1lcu!arly 
described as follows: Commencing at the Southwest wmer of said Southeast Quarter of 
Northwest QUArter and runn ing thence East a.long 1.he South line of said subdivision lo the 
Southeast comer thereof, thence onhwesterly to the orthwcsr comer of said subdivision, 
thence South to the place ofbegmning, EXCEPTING from !he above, a 1wcnty foot strip along 
the South Lme of the Northwest Quarter of Section Five (5) for roadway purposes. All being 
located in Secrion S. Townsb.ip 9 North, Range 1 West, P MM, Broadwnter C.Ounty, Montan 
(Deed Reference • Book 59 of Deeds, page 53 7) 
AND 
The SE!/4NE1/4 of Section 6, Town:;hip 9 North, Range 1 West, P.M.M, Broadwater County, 
Montana. (Deed Reference - Book 59 of Deeds, page 537) 

PARCEL 21: 
AU that part of the Northeast quarter oflhe Southe11st quarter (NB l/4SE l/4) of Section 31, 
Township LO North, Range 1 West of the Moniana Mendian, more particularly described as 
follows: 
Beginning at the Southeast comer of the NEll4SEl/4, runrung thence North along the Section 
Line 716.4 feet: thence West 170 fecr. thence S. L 1 "3fiW 90_5 feer, thence S_ 24°30' W. 272 
feet: hence S. 23° B. 21 J feet, !hence S_ 26" E_ 207 feet; theoce East 127. 7 feet to tho place of 
begmmng. AJ.1 bemg located in Soction 3 I, To\lmship IO North, Range 1 W~t P. M. . Le,,~s 
and Cla.-k County. Monll!Ila. 
(Deed Reference· Book l 89 of Deeds, p~ 456) 

All of the foregoing described Property is conveyed subjec1 to the foflowing {colleci:ively, the 
"Encumbranc::es") (i) all third party rigbts of record in the Property ex1s1mg at the time of 
conveyance of this Easement, (ii) nil re:scrvalions, c,xceptions, oovcnan1S, cooditions, and 
restric;tions of record and in patenrs from the United ta:tes or the State of Montana and acts 
authorizing the same; (iii) county road rights-of-way, if any, not recorded and indexed as a 
conveyance in the offices of ihe Clerk 8lld Rec-Order or Lewis and Clark County, Montana and 
Broadwater County, Montan.a, pursWUIL 10 Yiont Code Ann. Title 70, Chapter 21 : and (iv) ti tle t.o 
that ponion of rhe Property. if any, lying below !he mean high water mark of abutting navigable 
nve:rs. 

"Excludes ponion described in Exhibit E 

[End of Exhibit A] 
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