
RESOLUTION 2019 - 40 

A RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS OF LEWIS AND CLARK 
COUNTY, MONTANA APPROVING FUNDING FROM THE COUNTY LAND, WATER, AND 

WILDLIFE BOND TO THE ROCKY MOUNTAIN ELK FOUNDATION FOR THE ACQUISITION 
OF THE FALLS CREEK PROPERTY 

WHEREAS, pursuant to Resolution 2008-97, in November 2008, voters in Lewis and Clark 
County, Montana, approved the Land, Water and Wildlife bond measure, a $10 million general 
obligation bond measure for protecting drinking water sources and ground water quality; 
protecting water quality in and along rivers and streams; conserving working farm, ranch and 
forest lands; protecting wildlife areas; preserving open lands and natural areas; providing for 
recreation; and managing growth and development; and 

WHEREAS, the primary purpose of the Open Lands Program is to conserve resources on 
private lands in Lewis and Clark County that fulfill the objectives of the bond measure; and 

WHEREAS, funds generated by sales of these bonds are distributed through the County's Open 
Lands Program; and 

WHEREAS, the County's Open Lands Program has received and processed an application for 
Open Lands funding from the Rocky Mountain Elk Foundation on behalf of the property owner, 
Daniel Barrett, and 

WHEREAS, in this project, referred to as the Peaks to Creeks Acquisition Project, Rocky 
Mountain Elk Foundation proposes to apply for $1,400,000 of County Open Lands bond funds 
applied towards the acquisition of properties 05-276-833-101-03-0000 and 05-276-834-201-15-
0000 for the project. Also described as; S34, T18 N, R07 W, C.0.S. 3330937, ACRES 208.4, 
TRACT Rand S33, T18 N, RO? W, C.O.S. 3328741, TRACT Rand described in Exhibit "A". 

WHEREAS, the Citizen's Advisory Committee on Open Lands (CAC) recommended approval to 
the Board of County Commissioners that the Rocky Mountain Elk Foundation Falls Creek 
Project receive funding, conditioned upon, prior to the release of any County funds, Rocky 
Mountain Elk Foundation shall provide the County satisfactory confirmation that the full balance 
of the Falls Creek Acquisition price (less the County approved amount) has been secured prior 
to the Purchase Option Agreement expiration date outlined in Exhibit "B"; and 

WHEREAS, the Commission considered the recommendation of the CAC at a regularly 
scheduled public hearing on May 14, 2019, along with County Legal staff's due diligence report 
and public comment; and 

WHEREAS, the Commission determined that this project meets multiple purposes of the bond, 
substantially complies with the legal requirements, and may not be achieved without the 
involvement of the County; and 

NOW, THEREFORE, BE IT RESOLVED that the Board of County Commissioners: 

1. Accept the recommendation of the Open Lands Citizen Advisory Committee; and 
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2. Approve funding the Falls Creek Acquisition Project in the amount of $1,400,000 
contingent upon Rocky Mountain Elk Foundation providing the County satisfactory 
confirmation that the full balance of the Falls Creek Acquisition price (less the County 
approved amount) has been secured prior to the Purchase Option Agreement expiration 
date. 

DATED this l'-l't..!i, Day of M,9-)" , 2019. 

PauTelffl't)eHart, Clerk of the Board 

Attached: 
• Exhibit "A" to the Resolution: 

Creek Acquisition Properties 
• Exhibit "B" to the Resolution: 

Barrett 
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Purchase Option Agreement between RMEF and Daniel 
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Exhibit "A" to Resolution 2019-40: COS# 3330937 and COS# 3328741: 
Identifying Falls Creek Acquisition Properties 
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Exhibit "B" to Resolution 2019-40: Purchase Option Agreement between RMEF 
and Daniel Barrett 

REAL ESTATE PURCHASE OPl'ION AGREEMENT 

In consideration of the amollDts paid pursuant to thui Agn,mnent and other good and vaHd 
consideration, Daniel E. Barrett, an individual whose address is P.O. Box 609, Augusta, 
Montana 59410 ("Selltr"), hereby gninta theR.Gclty Mc,untaln Elk Foundation, Inc,, a 
Montana non-profit corporation whose addrms is S705 Grant Creek Road, Misaol.lla, Montana 
59808 ("RMEF') an exclusive option, on the terms and conditions Bet forth in this Agreement 
("Option"), as follows: 

Sectioa 1. Agreement to Grant Pmhaae Optton Agmmmt. S&iller grants RMHF im 

exclusive optiaa. on the tarms and CClllditions set forth In this Agr&8ll)l!llt, to pun:hllM! all of 
Scller'a right, litlo, and Interest in and to~ mil property located in Lewis and Clark c.ounty, 
M()l11ana, more perticularl.y dCIICribod in~ and depleted in tbe map on Exhibit A-1 
("Property"). RMEF intends to then convey the Property to the U.S. Forest Service, Montana 
Fish, Wildlife and Parks, or other agency tor public management ('"fake-Out Partner"). Seller 
will ratain approximately 160 IIQl'CB localal in the El/2 of Section 33, lying south of the 
Doarbom Canyon Road. This parcel is identified In Exhibit A-1, and Seller wlll survey and 
establish boundaries and a legal description fur this parcel prior to closing. RMF..F must agree to 
the location, description, and boundaries of this parocl. 

Section 2. ParduiH Prlee of Optlap. Upon the executioo ofthia Agreement by all 
parties, RMBF will pay to the Closing Agent to be held for and on behalf of Seller Two 
Thousand Five HWldred Dollars ($2,500.00) as consideration for the Option granted by the 
Seller in tbis Agreement ("Option Price"). 

Seedon 3, Terins. Conditiom. ad Ennile of Optloa. 
(a) This Option Agreement will mnain in effect until 5:00 o'dock t),nt, Mountain Time 

on Jme 15, 2018. RMEF has the rigbt to exercise thls Option at toy time on o.- before sucli date 
and lime by deliwringwritten notice of its eurclse of the Option to Sellcrpumianttothe 
"NotiCII" Sedion of llii1 Agri,e,nent. 

(b) Upon exercise of the Opt!oa, this Agreement will become• Pu.rdul11 and Sale 
Agreement, Blll,j~ to the tenns and condilion, contingencies, repn:ec111itions, and w111I11Dties 
contained below. 

(c) IfRMEF fails to exercise tlrl. Option on or before the date and time named above, ~ 
then this AgJeement will expire and terminate, and Seller will have the right to retain the Optioo 
Price, and RMBF will, at the mi.uest of Seller, execute a quitclaim deed transfetting all of 
RMEF's right, 1itlo, and iotm:st in the Propmty back. to Seller in crder to remove any cloud 1hat 
lb.ill Option may l3'CldC on the tide to the Pnipcrty. 

Sedlon 4, Notice of Optfon. Upon the exeQution of this A~ont, SeUer will cxa:utc 
a Notice of Option In the fonn attached to thla Agrec:mentas ExhfbltB and deliver it to RMEF. 
RMEF will lutv11 the right to TeC01'd this Notice of Option. 

Seetlon 5, Pgrchge Prig. lfRMEF exercises this Option. it wili_ QBVe the right and 
obligation to pun:hase the Property, at Fm Mmicet Value as detmmincd by the Appnli1al, subject 
to. approval and iwceptanco of Iha appmisa1 by Seller and RMEF pullJWlllt to the Appraisal 
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Section below. RMEF will pay the balance of the purchase price to the Seller in immediately 
available collected funds in the form of a wire transfer, cashier's check, or money order 
acceptable to the Closing Agent on the date of closing. 

Section 6. Appraisal. ThePropertywill be appraised at its FairMIUket Value by a 
qualified state c.crtified professional appraiser selected by RMEF, using methods and procedures 
in compliance with federal appraisal standards, including the Unifonn Appraisal Standards for 
F.cderat Land Acquisitions r'Yellow Book") and the Uniform Standards of Professional 
Appraisal Practices ("USP Ar). The Appraisal and the Fair Market Value determination must 
be acceptable to Take-Out Partner. RMEF will pay the cost of the Appraisal. Take-Out Partner 
or RMEF will pay for the review of the Appraisal, if required by RMBF or Take-Out Partner. 

The Seller and RMEF will have the right to review the Appraisal. Both Seller and RMBF 
must provide the o1ber party with written notice that th~ Appraisal or the Fair Market Value is 
not acceptable within fifteen (15) calendar days o~ receipt of the Appraisal, or the Appraisal will 
be deemed to be acceptable. If Seller rejects the Appraisal or the Fair Market Value, RMEF may 
recover the Option Price. 

Section 7. Closing Agent. The parties hereby designate Helena Abstract and Title 
Company, whose address is P .0. Box 853, Helena, Montana 59624 and whose phone number is 
{406) 442-5080 ("Closing Agent"), to hold and dispen;e the Option Price, and to perfonn the 
closing in accordance with the requirements of this Agreement. 

Section 8. No Merger. The obligations contained in tbie Agreement, except for those 
specifically discharged in escrow, shall not merge with transfer of title but shall remain in effect 
until fulfilled. 

Seetlon 9. Direct Deed to Government Agency. At RMEF~s election, RMEF may 
direct that Seller convey title to the Property directly to Take-Out Partner. Such direction by 
RMEF shall not relieve Seller of any ofits obligations h~der. 

Section 10. Costs. Adjustments, and Prorations. RMBF will pay the costs of 
recording the Notice of Option. If RMEF exercises the option granted by this Agreement, 
RMEF will pay the costs of recording the deed and the cost of the appraisal. 

Seller will pay the premium for the title insurance policy required by this Agreement, the 
fee of the Closing Agent, the costs of recoroing· any documents required to clear up Seller's title 
to the Property, the costs of a survey (if n,quired by Take-Out Partner), the cost offiling the 
water rights transfer certificate and any realty excise tax and other documentary, stamp or 
transfer tax imposed in connection with the transfer of the Property, or other tax, penalty or other 
fee associated with the removal of the Property from, or the failure:: of the Property to continue 
any classification WJder, any zoning, forestland, agricultural land or other land use classification. 

All l'Cllts, lease payments, utility charges, interest, and ad valorem real and personal 
property taxes and assessments will be prorated between the parties on the basis of the number of 
days for which such amounts were paid or are owing, with Seller paying such costs for the days 
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on or before the date of closing. and RMEF paying such oosts fur the days after the date of 
closing. If the amount of any taxes and BSSeSsments is not ascertainable on the date of closing, 
the amount of taxes and assessments from the most recent tax bill will be used as the basis fur 
proration and the parties agree to re-prorate the cost on the basis of the actual amount when the 
bill is nx:cived. If the taxes and assessmada for the CWTent year cannot be paid on the date of 
closing, then RMEF will be given a credit towards the purchase price for Seller's share ofthc:ae 
,tax.es and asscssmcntB, and RMEF will than be responsible for paymg all taxes and aslllllllllllents 
for the current year when they become due and payable. 

Section lL 11tl.e to Property. 
(a) IfRMBF exercises the option granted by this Agreement, Seller will oonvey good 

and marketable fee simple title to the Property to RMEF free and clear of all 1iens, 
encumbrances, easements, restrictions, conditions, defects, and burdens, except as follows: 

(i) Basements and rights-of-way which are accc,ptable to RMEF; 
(ii) Reservations made in patentl or in acts authorizing the issuance of patonta; and 
(iii) Taxes and assessments which are not yet due and payable, · . 

(b) The Property together with all appurtenances and other associated rights identified in 
Exhibit A will be conveyed by general wamurty deed. 

Secttoa 12. Evidence of Title. 
(a) RMEF has obwned a commitment for a standard ALTA owner's title insuraoce 

policy issued by Helena Abstract and Title Company with respect to the Property. RMBF will 
examine the title commJtment and notify the lieller in writing if in the opinion of RMBF the title 
insurance comlliitment discloses liens, encumbrances, easements, or defects in title other than 
those acceptable to RMEF. JfRMEF objecbl tu any liws, encumbraru:es, ewiemcmts, or defects 
in title, the Seller will make good faith efforts to remove or cure the matter objected to on or 
before the date of closing. If the Seller cannot remove or cure the matter objected to on or before 
the date of closing, then RMEF will have the right to rescind and terminate this Agreement and 
recover the Option Price paid to the Seller. 

(b) Aftar the closing a title insurance policy fn the amount of the purchase price of the 
Property will be issued pursuant to the title inllurance commi1ment dc:scribed in Paragraph (a) of 
this ~OD to insure RMEF's title to the Property. 

Section 13. Date of Cioun,:. If RMEF exercises the option granted by this Agreement., 
a closing will be held to consummate this Agreement at the office of the Closing Agent by 
December 31, 20'l0. The date by whid!.1he closing must occur can be extended by mutual 
written e.greemaot of the parties. Depmding on availability offimdmg, RMEF may eJect to close 
on portions of the Property prior to the closing date. Earlier closing on smaller portions of the 
Property will not relieve RMBF of the obligation to purchase the entire Property or relieve tho 
Seller of the obligation to sell the entire Property. 

Section 14. Conditions to RMEF'1 Performance, 
(a) RMBF will not be obligated to complete the purchase of the Property and perform its 

other obligations under this Agreement unless the following conditions have been met: 
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(i) RMEF's Board of Directors hos approved RMBP's exercise of the Option and 
acquisition of the Property, and RMEF has exercised the Option provided by this 
Agreement; 

(ii) The Fair Mai:ket Value established in the Appraisal and described in the 
Appraisal section js acceptable to ~F and Take-Out Partner; 

(iii)- Seller's title to the Property, as indicated by the commitment for title 
insurance described in this Agreement, is acceptable to RMEF, or ifRMEF has 
objected to any defects in Seller's title, lhen Seller bas cured these defects on ot 
before the date of cJosing; 

(iv) RMEF has been able to secure funding for the purchase and commitments 
for take.out of the Property on terms satisfactory to RMBF; 

(v) · SeUer has delivered all of the documents that this Agreement requires Seller 
to execute and deliver on the date of closing in form acceptable to RMEF; · 

(vi) Inspection of the Property reveals no conditions which are unacceptable to 
RMEF; 

(vii) Inspection of the Property reveals no evidence of underground storage tanks 
or hazardous substances which are unacceptable to RMEF. For the purposes of 
this paragraph, "hazardoua substances" means any toxic, dangerous, or hazardous 
waste, substance, or material under the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA), as amended, any so..ailled 
Superfund or Superlien law, or any other federal, state, or local statute, law, 
ordinance, code, role, regulation, order, or decree regulating, relating to, or 
imposing liability or standards of conduct concerning any hazardous, toxic, or 
dangerous waste, substance, or material; 

(viii) Seller has repaired all defects of whiw RMEF has notified Se1Jer in 
writing; 

(ix) All of the representatioDJ mid warranties of Seller set forth in this 
Agreement are true, correct, or complied with on the date of closing; 

(x) Seller has perfonned all of the obligations and complied with all of the 
requirements which this Agreement requires the Seller to perform or oomply with 
before the date of closin~ 

(xi) No action shall have been brought, and remain undismissed, seeking to 
enjoin or alleging the illegality or invalidity of the transactions contemplated by 
this Agreement; and 

(xii) Seller has delivered to RMEF documents which demonstrate to the 
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satistiu:tion of the title company and the Closing Agent that the Seller has the 
power and authority to execute the closing documents and to transfer the Property 
toRMBF. 

(b) If any of the conditions set furth above are not met, RMBF will have the right to 
tenninate this Agreement. IfRMEP elects to tenninate this Agreement subject to this Section, 
RMEP may recover the Option Price. 

Section 15. Conditions to Seller's Performance. Seller will not be required to convey 
title to the Property to RMEF, or to perfunn the other obligations set forth in this Agreement, 
unless the fo]]owmg conditions have been met: 

(a) RMBF bas exercised the Option provided by this Agrament; 

(b) RMEF has tendered to Seller the purchase price of the Property due on or before the 
date of closing; 

(c) RMEF bas delivered all of the documents that this Agreement requires RMEF to 
execute and deliver on the date of closing in fonn acceptable to SelJer; and 

(d) All of the representations ofRMEF set forth in this Agreement are true, com:ct, or 
complied with on the date of closing. 

Section 16. Documents to be DeHvered at Closing. 
(a) If RMEP ex.ero.ises the Option granted by this Agreement, on the date of closing, 

Se1ler will execute and deliver to RMEF, in form acceptable to RMEF, a general wammty deed 
transferring a fee simple interest in the Property to RMEF ( or to the Take-Out Pertn« in the case 
of a direct deed), water rights transfer documents sufficient to document the transfer of all water 
rights appurtenant to the Property, and all documents required to remove, or CIUl'O the dcfecta in 
title which Seller has agreed to remove or cure and such additional documents as may n!8IO!lably 
be required by RMEF to consummate the sale of the Property to RMEF. 

(b) IfRMEF exercises the option granted by this Agreemmt. on the date of closing, 
RMEF will execute and deliver to the Seller such documents 118 may reasonably be required by 
RMEF to consummate the sale of the Property to RMEF 

Seetlon 17. Se•r Not a Foreign Penon. Seller is not a foreign person as defined in 
Sections 1445(f)(3) and 7701(a)(30) of the Internal Revenue Code, in that Seller is a citizen or 
resident of the United States, a partnership or corporation created or organized in the United 
States or under the law of the United States or of any state, or an estate or trust (but not an estate 
or trust the income of which, from sources without the United States which is not effectively 
connected with the conduct of a trade or business within the United Stat.es, is not includable in 
gross income under Subtitle A of the Internal Revenue Code). At closing, Seller will deliver to 
RMBF an affidavit of non-foreign status in the form required by the Internal Revenue Code 
Regulations and acceptable to RMEF.' If Seller does not deliver such an affidavit at the closing, 
RMEF may deduct and withhold ten percent (10%) of the purooase price and report and pay over 
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this amount to the Internal Revenue Service, as required by Section 1445 of the Internal Revenue 
Code and the regulations promulgated under that section. 

Section 18. Repre111entation1 of Seller. Seller represents as follows: 
(a) No other person has any .right or option to acquire the Properly, or arty portion of the 

Property, from Seller; 

(b) No easements, rigbts-of~way, reservations, restrictions, encumbrances, or liens exist 
which affect tho Property but which are not of record, whether acquired by prescription or 
otherwise, other than those described in this Agrc,em.cmt; 

( c} No other person is in possession of the Property or claims any rights in the Property 
which are adverse to the rights of Seller; 

. (d) Seller has legal accCl.!!s to all portions of.the Property, and that this access is adequaw 
for the present uso of the Property; 

( e) Seller knows of no disputes or disagreements with any person with regard to access 
to or over the Property; 

(f) Seller knows of no disputes or disagreements with any peISOn with regard to the 
location of any fence or other monumentati.on of boundary 1D the Property, or with regard to 
previo1'!1 surveys of the Property; 

(g) The fonces on the perimeter of the Property are on or within the boundaries of the 
Pn,perty, and that no fence or other structure encroadies on property owned by adjacent 
lando~~: ' . 

(h) Seller is not a party to and hi not aware of any Conservation Reserve Program 
contracts, cost•sharing contracts, or other agreements with the United States Agricultw'al 
Stabilization and Conservation Service or any other government agency, which agreements 
affect Seller's use or management of the Property, and Seller will indemnify RMEF and hold 
RMEF harmless against all obligations of any such contracts; 

(i) Thero are no underground storage tanks on the Property, or any evidence of 
environmental oontamination by any dangerous, lummlous or toxic materials as defined by any 
government agency; 

G) Seller has never manufactured, procmsed,·treated, handled, stored, installed, released, 
or disposed of any "hazardous substances" (as defined in this paragraph) on or under the 
Property, that to the best of the Seller's knowledge no hazardous substances he.ve ever been 
manufactured, processed, treated, handled, stored, insta11ed, released, or disposed of on or under 
the Property, and to the best of Seller's knowledge no investiga1ion, adminis1rative proceeding, 
litigation, or other action has been proposed, threatened, or brought alleging the presence, 
handling, storage, transportation, release, or disposal of hazardous substances on or under the 
Property. For the purposes of this paragraph, "hazardous substances" means any toxic, 
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dangerous, or ha7.ardous waste, substance, or material under the Comprehensive Environmental 
Response, Compensation, and Liability Act {CBRCLA), as amended, any so-called Superfund or 
Superlien law, or any other federal, state, or local stanite, law, ordinance, code, rule, regulation, 
order, or decree regulating. relating to, or imposing liability or standards of conduct conccming 
any hazardous, toxic, or dangerous waste, substance, or material; 

(k) The Property is not in violation of the building, health, safety, environmental, fire, 
land use, zoning, or other such regulations, ordinances, or statutes of any govemmenta1 entities 
having jurisdiction over the Property, or of any restrictive covenants relating to the Property, and 
no private person or government entity has claimed that Seller may be in violation of such 
n:quirements; 

(I) Seller has no information or knowledge of any change contemplated in any applicable 
laws, ordinances, or restrictions, or any judicial or administrative action, or any action by 
adjacent landowners, or natural or artificial conditions on the Property or adjacent property, 
which could have a material adverse effect upon the Property or its value. Ther,e is no significant 
adverse fact or condition relating to the Property which bas not been specifically disclosed in 
writing by Seller to RMEF, and Seller knows of no fact or condition of any kind or character 
whatsoever which adversely affects RMEF's intended use of the Property; 

(m) Sellar knows of no materially misleading. inaccurate, or incomplete infonnation in 
the docummi.ts, lists, and reports furnished or to be furnished to RMEF under this Agreemmt; 

{n) That there is no litigation, suit, condemnation action, foreclosmc action, tnlstees sale 
proceeding, forfeiture proceeding, special assessment proceeding. zoning proceeding, land use 
regulation proceeding, or other proceeding which is pending or, to the best of Seller's knowledge, 
threatened~ relating in any manner to the Property or this Agreemeot; 

(o) Th«e are no bankruptcy, inaolvmcy, receivership, or olher similar proceedings by or 
against Seller which are pending in any federal or state court; 

(p) No portion of the Property is within any area detcrmined by the Department of 
Housing and Urban Development to be flood prone under the Federal Flood Disaster Protection 
Act of 1973 (16 USC Section 1001 ~.); 

(q) The Property has no material physical or mechanical defects, including. without 
limitation, defects involving the plumbing, heating, air conditioning and electrical S)'lltcma, and 
to the best of Seller's knowledge all such systems are in good operating condition and repair and 
in compliance with all applicable governmental laws or regulations; · 

(r) That the water rights appurtenant to the Property are sufficient fut the conduct of all 
domestic and stock watering activities which have traditionally been earned out on the Property; 

(s) That all water, sewer, gas, electric. telephone, drainage faoilities, and other utilities 
required by law or fbr the nonnal use and operation of the Property are installed to the property 
lines of the Property, are operating and are connected into public utility systems, have valid 
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permits and no unpaid installation or connection charges, and lllll adequate to service tha 
Propa'ty and to permit full compliance with all rcqulrcments of law and Jl!)l'Dlll} usage of the 
Propc,rty by the tenants thereof and their lkeosees and invitees; 

(t) Seller has obt.aincd all Hcenses, permits, authom.ations, easements, and rights-of-way 
· required from govermnental authorities having jurisdiction over the Property or ftom private 
parties for the nonnal Ull8 .-nd operation of the Property and to .insure vehieular and pedestrlan 
ingress to and egress from tho Propc,rty; 

(u) No tenant is entitled to any rent rebates, tult concessions, rent credits, rent offilets, or 
frco rent, and Seller hes not entered into any agreement or undemtao.ding which would reduce the 
amounts payable Wlder the Leases; 

(v) No commitments ha~ been made to any tenant for repairs and improvements other 
than a general agreement for nonnal maintenance and repair of the Property; 

(w) None of the rents due under any of the Leases have been assigned, hypothecatecl, or 
encumbered; 

(x) Seller has n,ccivcd no ~ce .-nd has no knowledge of any pending or proposed 
improvements, liens, or special usessmmts to be made by any govurnmental 1111thority with 
respect to the Property; · 

(y) Seller hes paid all tues, assessments, charges, and expenses which an, now due IUld 
payable and whidl. could, if unpaid, beoome a lien on the Property, no person or government 
entity has 11SSerlixt that Selllll' has failed to pay any suoh taxes, IIS!lessntalts, charges, and 
expenses, or that Seller has tailed to file or has improperly tiled any tax return or Jq>Ort required 
with respect to any such taxes, essessmcntli, c:harges, IUld expenses, and no action or proceeding 
ui now pending against the Seller for the assessment or collection of any audi tues, assessments, 
charges, or expcilSeli; 

(z) No leues affecting the Property wbfoh will be in elfoat on the date of dosing; 

( aa) Seller hes not severed, leased, oonveyed, or otherwise trinsferrecl any interest in the 
mineral rights to the Property, including any rigbtll to sand, gravel, and rocks, ch!ring its 
owm::rship of the Property; 

(bb) Seller bas the right, poJ,Vcr, and authority to sell the Property to RMEF under 1hc 
terms set forth in this Agreement, and to ~ out Seller's obligatiom UDder this Agreement; and 

(cc) That the Seller knoWli ofno facts, nor has the Seller failed to disclose any feet, 
which would ~ent RMEF from using and operating the Property after the closing m the 
nonnal manner in which similar properties in the area are operated. 

SeeUon 1!1. llepresentlltiau ofRMEF. RMEF niprcsents that RMEF is a non-profit 
oorporation duly organiud, validly exi&ting and in good standing Wlder the laws of the State of 
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Montana, and this Agreement and all documents executed by RMHF which are to be delivered to 
Seller at closing are or on the date of closing will be duly authomed, executed, and delivered by 
RMEF, and are or·on the date of closmg will be legal, valid, und binding obligatiOJ18 ofRMBF, 
and do not and on the date of closing will not violate any provisions of any agreement or judicial 
order to which RMEF is a party or to which it is subject. 

Section 20. Baardou11 Wastes. IfRMEF exercises the option granted by this 
Agreement, Seller agrees to defend and indemnify RMEF and hold RMEF harmless against any 
and all costs, expenses, liabilities, losses, damages, or injuries, including but not limited to 
attorney's fees, which arise from or relate to any underground storage tanks, or environmental 
contamination by any hazardous or toxic materials as defined by any government agency, which 
is present on the Property on the date of closmg. 

Section 21. 1031 Exchange. If Seller wishes to structure the sale of the Property as a 
tax-deferred exclumge under Section 1031 of the Internal Revenue c.ode, RMEF agrees to 
oooperate in such an exchange, provided that RMEF wiU incur no additional liability, cost, or 
expense as a result of such cooperation. 

Seetlon ll, Remedies. 
(a) If Se1ler fails, refuses, or is unable to :furnish good tiOe to the Property aa n:quired by 

this Agreement or to perfonn Seller's other obligations under this Agreement, RMEF may either 
(i) rescind this Agreement and recover all deposits and other amounts paid by RMEF under this 
Agreement, and all expenses paid or incurred by RMEF, or (ii) pmsue any remedy available to 
RMEF in law or equity, including, but not limited to, an action to compel specific performance, 
or an action for damages for breach, separately or alternatively. 

(b) IfRMBF fails, refuses, or is unable to comply with the conditions of this Agreement 
or to perform RMBFs obligations under this Agreement, Sellar· may either (i) hold and retain the 
option payment and any additional funds paid or deposited by RMBF as liquidated damages and 
not as a penalty for breach of this Agreement, and rescind and temrlnate this Agreement, 
whereupon all rights and obligations under this Agreement will cease, or (ii) pursue any remedy 
available to Seller in law or equity, including. but not limited to, an action for specific 
perfonnance or an action for damages for breach, separately or alternatively, and retain all 
moneys paid or depoaitcd by RMEF pendiag the resolution of 8llCb action. 

Section 23, Maintenanee of Property by Seller. Seller will maintain, rq,air, manage 
and operate the Property in aocordan.ce with Seller's prior practices until possession is transferred 
to RMEF, will make all good faith efforts to keep the Property in its condition on the date of 
execution of this Agreement, with the ex:ception ofnonnal wear and tear, and will not engage in 
any logging, mining, road building, sod busting, cultivation or other activity which alters the 
character or value of the Property. 

Section 24. llnpectlon, RMEF and RMEF's representatives and Take-Out Partner are 
·authorized to enter the Property at any reasonable time or timos·betbn, the date of closing on 
twenty-four (24) hours' prior notice to conduct any and all inspections, examinations, and tests 
of the Property which RMEF may wish to perfonn. · 
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Section 25. Transfer of Ponession. IfRMBF exercises the option granted by this 
Agreement, Seller will transfer possession of the Properly to RMEF on the date of closing. 

Section 26. RMEF's Consent to New Contnldl Affecting the Property. Seller will 
not, after the effective date of this Agreement, enter into any lease, amendment of lease, contract 
or agreement, or pemrit any tenant of the Property to enter into any sublease, assignment of 
lease, contract or agreement pertaining to the Property, or modify any lease, contract or 
agreement pertaining to the Property, or waive any rights of the Seller under such a document, 
without obtaining RMEF's prior written consent 

~tlon 27. Destruction or Taking of Property Prior to Closing. Risk ofloss or 
damage to the Property or any part of it by fire, burglary, vandalism or other casualty between 
the effective date of this Agreement and the date of closing is retained by Seller. If prior to the 
date of closing all or a material portion ofthe Property is damaged, destroyed or taken by right of 
eminent domain, RMEF may, by written notice to Seller, elect to cancel this Agreement. If 
RMBF elects to cancel this Agreement, both parties will be relieved of and released from any 
further liability or obligation under ~s Agreement, and Seller will repay to RMEF all amowits 
paid or deposited pursuant to this Agreement. IfRMEF does not cancel this Agreement, the 
agreement will remain in full force and effect, and Seller will assign to RMEF all right to 
recovery on account of such damage, destruction or taking. 

Section 28. Thne of Essence. Time will be of the essence in complying with the tenns 
and conditions of this Agreement. 

Sc,etion 29. Notice. Any notice given pursuant to this Agreement must be in writing and 
must be delivered: (i) personally, (ii) by electronic transmission that has documented proof of 
delivery, (iii) by depositing it in the United States mail, certified mail, or (iv) by other nationally 
recognized private delivery service {such as UPS· or FedEx) with documented proof of delivery. 
Notice will be deemed complete upon confirmed delivery to the noticed party. The parties to 
this Agreement may hereafter design.au, in writing a different address or person to whom such 
notices must be given. 

lfto Seller: 
Dan Barrett 
P.O.Box609 
Augusta, MT 59410 

IftoRMEF: 
Lands Program 
Rocky Mountain Elk Foundation 
5705 Grant Creek Road 
Missoula, Mr 59808 
lv • • - of.om 

Section 30. Attorney's Feel. If either of the parties to thi11 Agreement institute legal 
proceedings to enforce the terms of this Agreement, the unsuccessful party to such proceedings 
will pay the reasonable attorney's fees and legal costs of both parties, as approved bythe court 
having jurisdiction over such proceedings. 

Sedion 31. Agreement Survive, Transfer of Title. The warranties, representations, 
covenants, and agreements made in this Agreement will survive the closing and the transfer of 
title to the Property to RMEF. 

Falls Creek, MT-Pulchase Agi;eement Page10of20 

Resolution 2019-40: Approving Fundlng for to RMEF for the Falls Creek Acquisition Page 16of 25 



Section 32. Successors. This Agreement is binding upon and will inure to the benefit of 
the parties, their heirs, executors, representatives, successors and assigns. 

Section 33. A11lgnment of Agreement. RMEF does not have the right to assign any 
right or interest Wlder this Agreement without the prior wlitten consent of Seller. Seller will not 
umcasonably refuse to consent to an assignment. 

Section 34. Modification of Agreement. No modification of this Agreement will be 
valid or binding unless the modification is in writing, signed by all parties to this Agreement. 

Section 35. Entire Agreement. This instrument constitutes the entire agreement 
between the parties. No party will be bound by any tenns, conditions, understandings, 
warranties, statements or representatioDS; oral or written, not contained in this Agreement. Each 
party hereby acknowledges that the execution of this Agreement was not induced or motivated 
by any promise or representation made by any other party, other than the promises and 
representations expressly set forth in this Agreement. All previous negotiations, statements and 
preliminary instruments by the parties or their representatives are merged into this Agreement, 
except as expressly provided herein. 

Section 36. Severablllty of Invalid Provisions. If a.11y provision of this Agreement is 
declared or becomes invalid, unenforceable or contrary to law, then the pl'Ovision will be severed 
from the remaining provisions of this Agreement and will not affect the validity or enforceability 
of the other provisions of this Agreement. 

Section 37. Applicable Law. This Agreement will be goven1ed by and construed in 
accordance with the laws of the State ofMontana. 

Section 38. Execution ln Counterparts and by Facsimile. The parties agree that this 
agreement may be executed in counterparts and with signatures delivered by electronic means. 
Such execution will, whether by original electronic signatures, bind the parties, notwithstanding 
that all parties may not have signed the same copy of this agreement Any party who transmits a 
signature by electronic means will provide the other party with copies of this Agreement bearing 
the original signatures within ten (10) calendar days. 

IN WITNESS WHEREOF, the parties have executed this Agreement on the dates set forth 
below. 

Dated ] - -;)_ f , 20.[$ Dated :, -a..r . 2ca 
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Exhibit A 
Legal Daerlptlon 

Township 18 North, Range 7 West, M.P.M .. Lewis and Cladc County. Montana 
Seoti.on 33: (ALL) . 

EXCBPTING THEREFROM the following tracts oftand: 

1) Tract "A" as shown on the Cartificatc of Survey filed under Doc. No. 3058652. 
2) A tract ofland in the N 1/2 as shown on the Certificate of SUJVey filed under Doc. No. 

332527. . 
3) A tract ofland in the Wl/2 as shown on the Certificate of Survey filed under Doc. No. 

41S674·E, 
4) Tnict "B" as shown on the Certificate of Survey filed under Doc. No. 354 748. 
S) Tract "B· 1" as shown on the c.ertificate of Survey filed under Doc. No. 3283745. 
6) Tract 1'A1-A" as shown on tbeCertificatcofSurveyfiled under Doc. No. 3283745._ 
7) Tract "Bl-A" as shown on the Certificate 9f Survey filed under Doc. No. 30S855 l. 
8) Tract "Cl-A" 1t11 shown on the Certificate of Survey filed uoderDoc. No. 3058551. 
9) Tract "Al" as shown on tho Certificate of Survey filed under Doc. No. 614219-B. 

PARCELi: 

A tract of land in the northwest quart« (NWl/4) of Section Thirty four (Sec. 34), 
Township Eighteen North (T. 18 N.), Range Seven West (R. 7 W.) of the Principal Meridian, 
Lewie and Clark County, Montana, more particularly desc.n'bed as follows: Commencing at a 
survey monument which marks the west one-sixteenth comer on.the norlh section line .of Section 
34,T. 18N., R. 7 W., P.M.; thence S. 00°06'23" E., 1,095.58 feet to !lllUtVeycap, the true point 
of beginning; thence N. 85 .. 39i()O" B.; 290.00 feet to the centerline of Falls Creek; thence 
upstream (BOutherly) along thi, centerline of Falls Creek to the intei:section of the east-west 
centerline of Section 34: thence N. 89°S8'14" W ., 436.00 feet along the east-west centerline of 
Section 34 to the center-west 1/16 comer which is marked by a survey cap; thence N. 00006'23" 
W., 1,552.34 feet along the 1/16 lioe to the point ofbeginning, (Ref: Book 270 Deeds, page 2S4. 

PARCEL II: 

Township 18 North, Range 7 West, M.P .M, Lewis and Clark County, Montana 
Section 34: N1/2SWl/4 and Government Lots 1 and 2, 
EXCEPTING THEREFROM all that land lying east of Falls Creek. (Ref: Book 270 
Dl!eds, page 331) 

PARCEL 111: 

Township 18 North, Range 7 West, M.P .M., Lewis and Clark County, Mo~ 
Section 34: Wl/2NW114. 
EXCEPTING THEREFROM the following tracts ofland: 
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A. A tract ofland in the northwest quarter (NWI/4) of the northwest quarter (NWl/4) of 
Section Thirty four (Sec. 34), Township 18 North (r.18 N.), Range Seven West (R. 7 
W.) of the Principal Meridian, Lewis and Clark County, Montana, more particularly 
deson'bed as follows: Commencing at a imrvey monument which marks the west 
one-sixtoenth comer on the north section line of Section 34, T. 18 N., R. 7 W., P.M.; 
thence S. 7°4714811 W., 330.09 fec,t to an iron pin in tho center of the County Road, 
comer number one (1), the true point of beginning; thence S. 0°07'15" W., 327.63. 
feet to an iron pin, comer number two (2); thence S. 89°55' W ., 128.31 feet to a 
survey cap, comer number three (3); thence N. 0°07'50" E., 294.76 feet to an iron pin 
in the ceotecofthe County road, comer numberfour(4); thence N. 7S0 33'20R B. 
along the center of the County road, t 32.52 feet to comer number one (1), the point 
ofbegbming and containing 0.92 acres, more or less. Deed recorded March 24, 1972 
at Book 267, page 420. · 

B. A tractofland in theNW1/4NWl/4 of Section 34, T. 18N., R. 7 W. of the Principal 
Meridian, Lewis and Clark County, Montana, more particularly described as fol1ows: 
Commencing at a survey monument which marks the west 1/16 comer on the north 
section line of Section 34, T. 18 N., R. 7 vi., P.M.; thence S. 00°06'23" E., 297.32 
feet to an iron pin in the center of the County road, the northeast comer, the true point 
ofbeginning; thence S. 56°431 W. along the center of the, County road. S4.16 feet to 
an iron pin, the northwest comet; thence S. 00°07'15" W., 401.89 feet to a survey 
monument., the southwest comer; thence S. 71 °161 B., 49.59 feet to a smvey 
monument, the intersection of the 1/16 line. 11nd the southeast comer; thence N. 
00°06'23" W ., 447.S3 feet along the 1/16 line, which is also the property boundary to 
the point ofbeginning, and containing 0.4S acres, more or less, as particularly 
described in the survey plat attached to the deed reccmled November 16, 19n at 
Book 270, page 331. 

C. A tractofland in thenorthwestquarter(NWl/4) ofthenorthwest quarter(NWl/4) of 
Section Thirty four (Sec..34), Township Eighteen North (T. 18 N.), Range Seven 
West (R. 7 W.) of the Principal Meridian, Lewis and Clmk County, more particularly 
descnbed as follows: Beginning at a survey monument which marks the west 
one-sixteenth corner of the north section line of Section 34, T. 18 N., R. 7 W., P.M.; 
tbenceftom. the point ofbeginning, S. 0°06'23n E. along the 1/16 line 297.32"feet to a 
comer number one (1 ), an iron pin and the center of the County road; them:e.s. 56°43' 
W. along the center of the County road 54.16 feet to comer number two (2), an iron 
pin; thClllCO S. 75°33'20" W. along the center of the County road 91.01 feet to comer 
number·three (3), an iron pin; thence N. 0006'23" W., 349.73 feet to a survey 
monument, oomer number four (4), the intersection of the north section line of 
Section34; thence east along the north section line of Section 34, 133.54 feet to the 
one-sixteenth (l/16) comer, the point of beginning and containing 1.01 acres, more or 
less, as particularly descnbed m the survey plat attaohed to the deed recorded Jwe 29; 
1973 at Boot 273, pages 483-485. 

Also excepting therefrom, approximately 160 acres located in the Bl/2 of Section 33, 
lying south of the Dearborn Canyon Road. This parcel is identified and described in Exhibit A-
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1 \ and Seller will survey and establish boundaries and a legal description for this parcel prior to 
closing. RMBF must agree to the location, dcsaiption and boundaries of this parcel. 

Together with all improvements, rights, privileges, casements, reversions, remainders, 
rents, royalties, issues, and profitll which are appurten1111t to or obtained ftom such rea1 property, 
including, without limitation, all water, water rights, ditdies, ditch rights, timber rights, oil, gas 
and other hydrocarbon rights, geotbennal and hydrothermal rights, gravel rights, aggregate 
rights, and mineral rights appurtenant to such real property, and all right, title, and interest of the 
Seller in the roads and .travelways adjoining or passing through such real ~y. 

Falls Creek, MT - Purchase Agreement Page l4of28 
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Exllibit A-1 
Map of Property 
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After Reconling Pleue Return to: 
Rocky Mounll!ln BIie: FOWidation 
Attention: r..nds Department 
S705 Gnml Creek Rold 
MIISO'llla, Montana 59808 

NOTICE OF REAL ESTATE PURCHASE OPTION 

NOTICE IS HEREBY GIVEN that Daniel E. Barrett, whose address is P.O. Box 609, 
Augusta, Montana 59410 (the "Owner''), has entered into a Real Estate Purchase Option 
Agreement with the ROCKY MOUNTAIN ELK FOUNDATION, INC., a Montana non-profit 
corporation whose address is 5705 Grant Creek Road, Missou~ Monu.na 59808 (the 
"Optionee"), in which the Owner granted the Optionee an exclusive right to purchase all of the 
Owner's right, title, and interest in and to the real property located in Lewis and Clark County, 
Montana, more particularly described as follows (the "Property"): 

Section 33: (ALL) 

EXCEPTING THEREFROM the following tracts of land: 
1) Tract "A" as shown on the Certificate of Survey filed under Doc. No. 30586S2. 
2) A tract of land in the Nl/2 as shown on the Certificate of Survey filed under Doc. No. 332S27. 
3) Atractofland in the Wl/2 as ,shown on the Certificate of Survey filed under Doc. No. 415674~ 

E. . 
4) Tract "B" as shown on the Certificate of Survey filed under Doc. No. 3S4748, 
5) Tract "B-1" as shown on the Certificate of Survey filed under Doc. No. 3283745, 
6) Tract "Al-A 1t as shown on the Certificate of Survey tiled under Doc. No. 3283 745. 
7) Tract ''B 1-A" as shown, cm the Certifie11te of Survey filed under Doc, No. 3058551. 
8) Tract "C 1 ~A" as shown on the Certificate of Survey filed under Doc. No. 3058S51. 
9) Tract "Al" as shown on thec.ertificate of Survey filed under Doc. No. 614219-B. 

:PAR.CELI: 
A tract of land in the northwest quarter (NWl/4) of Section Thirty four (Sec. 34), 

Township Eighteen North (T. 18 N;), Range Seven West (R. 7 W.) of the Principal Meridi~ 
Lewis and Clark County, Montana, more particularly desc.n"bed as follows: Commencing at a 
survey monument which marlcs the west onwixteenth comer on the north section line of Section 
34, T. 18 N., R. 7 W., P.M; thence S. 00°06'23" E., 1,095.58 feet to a survey cap, the true point 
of beginning; thence N. 85°39'0011 B., 290.00 feet to the ocnterline ofFalls Creek; thence 
upstream (southerly) along the c.enterline of Falls Creek to the intersection of the east-west 
centerline of Section 34: thence N, 89°58'14" W., 436.00 feet along the east-west centerline of 
Section 34 to the center-west 1/16 comer which is marked by a survey cap; thence N. 00°06'23" 
W., 1,552.34 feet along the 1/16 line to the point ofbeginning. (Ref: Book 270 Deeds, page 254. 

PARCEL II: 
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Township 18 North, Range 7 West, M.P.M., Lewis and Clarlc County, Montana 
Section 34: Nl/2SW1/4 and Government Lots 1 and 2. 
EXCEPTING THEREFROM all that land lying east of Falla Creek. (Ref: Book 270 
Deeds, page 331) 

PARCEL III: 
Township 18 North, Range 7 West, M.P .M., Lewis and Clark Cowity, Montana 
Section 34: Wl/lNWl/4. 
EXCEPTING THEREFROM the following tracts ofland: 

A. A tract of land in the northwest quarter (NWl/4) oftbe northwest quarter 
(NWl/4) of Section Thirty four (Sec. 34), ToW1111hip 18 North (T, 18 N.), Range 
Seven West (R. 7 W.) of the Principal Meridian, Lewis and Clark County, 
Montana, more particularly described as follows: Commencing at a survey 
monument which marks the w~t one-sixteenth comer on the north section line of 
Section 34, T. 18 N., R. 7 W., P .M.; thence S. 7°47'481

' W., 330.09 feet to an iron 
pin in the center of the County Road, comer number one (1 ), the true point of 
beginning; thence S. 0°07'1S" W., 327 .63 feet to an iron pin, comer munber two 
(2); thmce S. 89°551 W., 128.31 feet to a survey cap, comer number three (3); 
thma, N. 0°07'50" B., 294.76 feet to an iron pin in the center of the County road, 
comer number four ( 4); thence N. 75°33 '20" B. along the center of the Cmmty 
road, 132.52 feet to comer munber one (1 ), the point ofbeginning and containing 
0.92 acres, more or less. Deed recorded March 24, 1972 at Book 267, page 420. 

B. A tractofland in the NW1/4NW1/4'ofScction 34, T. 18 N., R. 7 W. ofthe 
Principal Meridian, Lewis ml Clarli.: County, Montana, more particularly 
dacribed as follows: Commencing at a survey monument which matb the west 
1/16 comer on the north section line of Section 34. T. 18 N., R. 7 W., P.M.; 
thence 8. 00°06'23w E., 297.32 feet to an iron pin in the center of the County road, 
the northeast comer, the true point of beginning; thence S. 56°43' W. along the 
center of the Cowity road, 54.16 feet to an iron pin, the northwest comer; thence 
S. 00"07'15" W., 401.89 feet to a slll'\ley monument, the southwest comer, thence 
S. 71°16' E., 49.59 feet to a survey monument, the intersection of the 1/16 line, 
and the southeast comer; thmce N. Q0"06'23" W., 447.53 feet along the 1/16 line, 
which is also tho property boundary to the point of beginning, and containing 0.45 
acres, more or less, as particularly described in the S11rVey plat attached to the 
deed recorded November 16, 1972 at Book 270, page 331. 

C. A l1'8ct of land in the northwest quarter (NWl/4) of the northwest quarter 
(NWl/4) of Section Thirty four (Sec. 34), Township Eighteen North (I'. 18 N.), 
Range Seven West (R. 7 W.) of the Principal Meridian, Lewis and Clm: County, 
more particularly describod as follows: Beghming at a survey monument which 
marks the west one-sixteenth comer of the north section line of Section 34, T. 18 
N., R. 7 W ., P .M.; thence from the point of beginning, S. 0006'23" E. along the 
1/16 line 297.32 feet to a comer number one (1), an iron pin and the cent« of the 
County road; thence S. 56°43' W. along the center of the County road S4.16 feet 
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to comer number two (2), an iron pin; thence S. 75°33'20" W. along the center of 
the Cmmty road 91.01 feet to comer numbel' three (3), an iron pin; thence N. 
0°06'23'1 W., 349. 73 feet to a survey monwnent, corner number four (4), the 
intersection of the north section line of Section 34; thence east along the north 
section line of Section 34, 133.54 feet to the on~sixtccnth (1/16) corner, the point 
of beginning and containing 1.01 acres, more or less, as particularly described in 
the survey plat attached to the deed :tecorded June 29, 1973 at Book 273, pages 
483-485. 

Also excepting therefrom, approximately 160 acres located in the E1 /2 of Section 33, 
lying south of the Deatbom Canyon Road. This parcel is identified and described in Exhibit A
l, and Seller will survey and es~blish boundaries and a legal description for this parcel prior to 
closing. RMBF must agree to the location, description and boundaries of this parcel. 

Together with all improvements, rights, privileges, eas~ents, reversions, remainders, 
rents, royalties, issues, and profits which are appurtenant to or obtained from such real property, 
including, without limitation, all water, water rights, ditches, ditch rights, timber rights, oil, gas 
and other hydrocarbon rights, geothermal and hydrothermal rights, gravel rights, aggregate 
rights, and mineral rights appurtenant to such real property, and all right, title, and intezest of the 
Seller in the roads and travelways adjoining or passing through such real property. 

The option will expire on December 31, 2020. This document is an abstract of the Real 
Estate Purchase Option. prepared pursuant to and in compliance with MCA § 70-21-101. A full 
and complete copy of the Real Estate Purchase Option will be provided to any penion upon 
request, without cost, by the Owner or the Optionee. 

:=CT/if;.1 
Dated this'2.,L day of trk,,Ji . 2021) 

ACKNOWLEDGEMENT 

) 
:ss 
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in Elk Foundation, Inc. 

STATE OF MONTANA ) 
:ss 

COUNTY OF MISSOULA ) 

ACKNOWLEDGBMENT 

. . o(sr 
This instrument was acknowledged before me on the~ day of Mr«.1-t 20~ by Nancy J. 
Holland, Chief Executive Officer of the Rocky Mountain Elk Foundation, Inc. 
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